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Chantelle Cleary is a nationally-recognized subject-matter expert in Title IX
and related fields. She has more than 10 years of experience in the
investigation and adjudication of sexual and interpersonal violence. She
lectures extensively at universities and conferences throughout the U.S. on
Title IX, VAWA, harassment, and implementation of best and emerging
practices. Prior to joining Grand River Solutions, Chantelle served as the
Director for Institutional Equity and Title IX at Cornell University, and
before that as the Assistant Vice President for Equity and Compliance and
Title IX Coordinator at the University at Albany. In these roles, she provided
direct, hands-on experience in the fields of Title IX, civil rights, employment
law, and workplace and academic investigations. Her responsibilities
included focusing on diversity efforts, sexual assault prevention and

training, affirmative action, and protecting minors on campus.



Grand River Solutions, Inc.

About Us

Grand River Solutions provides Title IX, equity, and Clery Act consulting
services. Together, our experts have decades of direct, on-campus
experience at both small and large, public and private institutions. This
practical expertise derived from years of hands-on experience enables our
team to offer customized solutions unique to your educational institution’s
needs. Grand River has a suite of creative, cost-effective and compliant

solutions to help schools meet their needs in innovative ways.
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X,

Title IX of the . %}Gf |
: op in the United
Education States, shall, on the basis of

S excluded from
ticipation in, be denied
Q\ e benefits of, or be

QQ/ subjected to

N\ discrimination under any

Q‘ education program or

activity receiving Federal

financial assistance.”

Amendments
Act of 1972

GRAND RIVER



Title IX Applies to All Forre> f Sex
Discrimination \S\\

o Sexual Harassment O\/

Achievement Awards % Retention Rates
Athletics Q\

Benefits A@
Financial Aid \

Leaves of absence and r y policies
Opportunities tojoin@

Pay rates ?\
Recruitmen@? -

Safety

Screening Exams

Sign-on Bonuses

Student and Employee Benefits
Thesis Approvals

Vocational or College Counseling

O O 0 0O 0 O o O
O 0O 0O 0o 0o o o

Research opportunities
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The May 2020 Title IX Re ions
Cover A Narrow Scope itle IX

O

o Sexual Harassment
o Achievement Awards
o Athletics
. <<, Conduct Constituting
o Benefits
o Einancial Aid \ Sexual Harassment
o Leaves of absence and re@y policies as Defined in
o Opportunities to join Section 106.30
0
0

Pay rates ?\
Recruitmentcﬁq -




Section 106.30: Sexual Harassment

Sexual harassment means conduct on the basis of sex th isfies one or
more of the following:

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual!’s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence"” as defined in 34
U.S.C. 12291(a)(8), or “staiking” as defined in 34 U.S.C. 12291(a)(30).




Title IX Application Post 020

Regulations N\
g \3\

106.30 Sexual Harassment:

@
All Forms of Sex Q/ Hostile Environment
aior

Quid Pro Quo

Discrimination, Retal
Sexual Assault

$0 Dating/Domestic Violence
C?Q\?“ Stalking




Title IX Application Post May 2020

Type of Conduct

Regulations

Place of Conduct

« Campus

Program,
Activity, Building,
and

e Inthe Uinad
States

\

Recuirad identity

« Complainantis a

member of the
community, and

« Control over

Respondent

o5

Apply 106.45
Procedures

Required
Response:

Section 106.45
Procedures

GRAND RIVER




&

First Question Does the ng\@int Allege:

1. sexual ha;siment in which the harassment
was sQ Severe and pervasive that it denied the
c nt equal access to an educational
progtam or activity, or denied the employee

%he fqual ability to continue their work;

% ating Violence, Domestic Violence, Stalking,
Q or Sexual Assault;

3. A complaint of quid pro quo sexual
harassment by an employee respondent
against a student.




Second Question

2
Did the conduct o@r:

1.

The incident(s) occurred at school,
within the United States;

gnized program in in a building
nder the school’s control, and within
the United States;

The incident(s) was part of one of the
school’s programs or activities, such as
part of a field trip or team athletic
event, and within the United States.

Z.C-?a}qtident(s) occurred as part of a




. . Is the Complai&;ﬁ
Third Question  astud éther applicant,

admltté r currently enrolled); or

oyee (applicant, hired but
et working, or employed),

Q/ r someone who is otherwise still
accessing or attempting to access a
university program or activity,

within the United States.




Fourth Question s the Respogﬁ;@?
: A stud hether applicant,

@1{9 , or currently enrolled), or

ployee (applicant, hired but
Q\ yet working, or employed).

Someone else that the institution
may have control over (ie, a
contractor, an alum, or a vendor)




v/

Apply tiie 106.45
Procedures




What do we do

about misconduct
that does not fall

within this narrow




$%

Apply other applicable

institutional Cy Or
proce@& es.

#

&
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Reports of Miscond g’lsc%md
the Post-Regulat

Requwementsé R

o...'
® Qe ®e .’o..:...'. -
Response s
Actual Knowled @ort Response, Initial .‘.
Assessments, an %u ortive Measures :'
S, :
© :
Q¥ ‘

GRAND RIVER
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Notice to College/! )i arsity
I
Outreach/Response from Title IX Coordinator
NS
9 y

Support Measures, whether or not Formal Complaint is
filed

4

Options for Resolution

GRAND RIVER




Actual Notice: A Narrowed Sc%pe of
Institutional Respon5|b|I|ty

Institution must respond when it h \

- “Actual knowledge” %O

«  When “an official of the recipient wh thority to institute corrective
measures” has notice, e.g., Title Ii Inator

« of “sexual harassment” (as ne& ined)
- that occurred within the % ‘education program or activity”
* “includes Iocatlons$ or circumstances over which the recipient

exercised substa trol” over the respondent and the context in which
the sexual h nt occurred

- Fact speci@quwy focused on control, sponsorship, applicable rules, etc.

- against a “person in the United States” (so, not in study abroad context)
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Mandatory Response

1. Discuss support
measures

2. Explain that suproid
measures are available
without filir.g formal
complain

3. Explain
options for
resolution
and how to
file

© " GRAND RIVER
‘A, SoLUTIONS



How to Proceed?

Remedies-based Alternative/l"irorm™al Investigation/Hearing

S
o3

No formal process fement All requirements of

106.45

Y GRAND RIVER
SOLUTIONS



Supportive Measures

forever

Interim, not

=

' des “before
nvestigation”

J

Equitable #
Equal

J

.. SO0 13T EFONS



Nc@@%ﬁive?

q\/
% No default, always

Q\ case-by-case

> Right to challenge

7 GRAND RIVER
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Emergency Removal of Studept

High threshold

Not a determination of responsibility

Whether or not grievance is un@@
Individualized \QQ/

Immediate threat ( ical)

Opportunity ty@enge

GRAND RIVER



Complaint filed,
SIGNED, request%\f'g

iInvestigatio

Coordinater<iles,
SIG tarts
g\ igation




- 1iying to do some
pre-investigation
to identity

Does it meet the %Y
elements? If not. |

DISMISS

respondent

"2 GRAND RIVER
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Dismissing Complaints

N\
MANDATORY O DISCRETIONARY

e Not sexual harassment @Q‘Complamant withdraws complaint

e Did not occur in program or ® e Respondent no longer
activity enrolled/employed

e Not against person ?Li e School unable to collect sufficient info



Complaint Resolutic&g
~

Informal Resolution %)/ al Resolution
Q|

Formal Complaint Required Investigation and

Parties must agree e . :
. Adjudication process in
Can withdraw form pirocess

compliance with Section

Alternate
Resolution/Mediation 106.45

No appea!



Inv
estigati
gations ng\

Re
gulations
e

.........
B
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Procedural requirements for I@zjestigations
Ig

Equal opportunitv to

present evide nce, An advisor of choice

Notice to both parties

| Nppartunity to review all Report summarizing

relevant evidence and 10
day review of report prior
to hearing

Written notification of | evidence, and 10 days to

meetings, etc., and
sufficient time to prepare

submit a written response
to the evidence prior to
completion of the report

"% GRAND RIVER
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Notice Requirements c
o

the time and with

Notice of the allegations, including sufficient details k
I'pterview. Sufficient details

sufficient time to prepare a response before any initi
include:

- the identities of the parties involved in thesigeident, if known,
- the conduct allegedly constituting sex assment under § 106.30,
- and the date and location of the alleged-incident, if known.

The written notice must include a % ent that the respondent is presumed not
responsible for the alleged con amd that a determination regarding
responsibility is made at the usion of the grievance process.

The written notice must jaferm the parties that they may have an advisor of their
choice, who may be, b t required to be, an attorney, under paragraph
(b)(5)(iv) of this sectioén may inspect and review evidence under paragraph
(b)(5)(vi) of this sec

The written ust inform the parties of any provision in the recipient’s code
of conduct tRhat prohibits knowingly making false statements or knowingly
submitting false information during the grievance process




Advisor of Choice &
. The advisor can be anyone, ir@\mg an attorney;
. Institutions cannot place re‘wfctions on who can

serve %

- No training require Q\
. Institution must Ide advisor for the purposes

of cross exar@ n, only.
ol



Oég
Written No ﬂic%tlon

Meetings a@P@ ufficient
T|m repare

@
&
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Evidence Review

Parties must have equal opportunitgs’fi}spect and review
evidence obtained as part of the investigation that is directly
related to the allegations raised@*formal complaint

10 days to provide a written reSponse



Investigative Report and &gview

. After reviewing and considering the 'Séments on the
evidence, the investigator will g e a report that
summarizes the relevant evid .

- That report will be share Eﬁthe parties and they will
have 10 more days to nt

&
>
X



“Directly Relai;gﬁ) and
“Relevant Egﬂ?ldence

#
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Related” Evide

Preamble gm it should be interpreted
using it and ordinary meaning.

D I rECtIy « Ter roader than:
Re I atEd é&(re}evqnt evidence” as otherwise
S

Co ed in Title IX regulations, and

EVl d ence Q\ - "any information that will be used
&

Regulations do g: efine “Directly

during informal and formal
disciplinary meetings and hearings”
as used in Clery Act

Includes evidence upon which the school
does not intend to rely in reaching a
determination regarding responsibility
and inculpatory or exculpatory evidence
whether obtained from a party or other

source




The Depart@lines to define
in

“relevant” ting that term “should be
interpre /&J g [its] plain and ordinary
meani

"Re I evd nt" Y g{;:ederal Rule of Evidence 401 Test
. elevant Evidence:
Evidence

A@ - “Evidence is relevant if:
Q 2 - (a) it has any tendency to make a

fact more or less probable than it
would be without the evidence; and

(b) the fact is of consequence in
determining the action.”



Evidence That is Not “Relevant”
&P

- “Questions and evidence about the co \ént's sexual predisposition or
prior sexual behavior are not relevar%

« unless such questions and evidence about the complainant’s prior sexual
t someone other than the respondent

ed by the complainant, or

- ifthe questions and e ce concern specific incidents of the
complainant’s prior behavior with respect to the respondent and
are offered to proye sent.”

- “require, allow, rel n, or otherwise use questions or evidence that
constitute, or se losure of, information protected under a legally
recognized pri , unless the person holding such privilege has waived the

behavior are offered to pro
committed the conduct a

privilege.”
« Physical ental health records and attorney-client privileged
communications would fit within scope of this prohibition



Who Decides? O$%

Department emphasizes repeatedly.i \’amble that investigators
have discretion to determine relevzil;

Subject to parties’ right to l’%e upon review of “directly related”
evidence that certain infﬁ?‘a ion not included in investigative
report is relevant an@ Id be given more weight
Investigators will have<tobalance discretionary decisions not to
summarize certain nce in report against:
Each party’s right to argue their case, and
Fact tha ions regarding responsibility will be made at
hearin investigation stage







The Investigator

Can be the Title IX Coordinator, aitinough that is
disfavored

Must be trained in aczo:dance with the requirements in
the regulations

\/

Must conAuc che investigation in an impartial manner,
avoiding ctas/pre-judgment, and conflicts of interest

" GRAND RIVER
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Impartiality: Avoiding Prej ent
and Bias \S\\

\
O

“The Department’s interest in ens@ partial Title IX proceedings that avoid
prejudgment of the facts at iss@\e essitates a broad prohibition on sex

stereotypes so that decisi @are made on the basis of individualized facts and

not on stereotypical notions of what “men” or “women” do or do not do.”

O



Impartiality: Avoiding Prejlgg ent
and Bias \S\\

Practical
application of
these
concepts in

investigations

\/
O

Do not rely on cultural “rape myths” th entially blame complainants
( )
Do not rely on cultural stereotypes t how men or women purportedly behave
\, J
'Do not rely on gender-spe earch data or theories to decide or make inferences of relevance or |

_credibility in particula es
Recognize that any anrdless of sex, gender, gender identity or sexual orientation, can be a victim
_or perpetrator o assault or other violence

I\L

I\L

ption of bias in favor of or against complainants or respondents generally

I\L

terview and investigation approaches that demonstrate a commitment to impartiality




|| Impartiali

ty: Avoiding Bi t
. AVOIaIn I
y 8 \S&a@

7

Department also rejected commenters’ arguments that indivi
as investigators because of past personal or professiona

peri

ould be disqualified from serving
ce

\
>

is biased” WHILE
\_

“Department encourages [schools] to apply an
bias exists), common sense approach to eval

S

(whether a reasonable person would believe
whether a particular person serving in a Title IX role

(o

‘exercising caution not to apply
example, assuming that all self-
or that a male is incapable
\defense attorney, rende

/
<

e ions that might unreasonably conclude that bias exists (for
%ﬁ ed feminists, or self-described survivors, are biased against men,
iNg sensitive to women, or that prior work as a victim advocate, or as a

erson biased for or against complainants or respondents”

J
<

_/

GRAND RIVER




Impartiality: Avoiding Confkcts of

Interest \
\g\

-

113

inherent conflict of interest” because of their affiliatiga,withthe school, so Department should

Commenters argued that investigators and hearing offj ployed by schools have an

require investigations and hearings to be ted by external contractors

~

.
-

.

Department noted that some of those c@ners argued that this resulted in bias against
complainants, and some arg that this resulted in bias against respondents

_J
N

-

.

and other personnel, so ent will focus on holding school's responsible for impartial

Department’s response: Department's authority is over schools, not individual investigators
end result of process,@%?abmeling certain administrative relationships as per se involving

conflicts of interest

_/
o

_J

GRAND RIVER




Impartiality: Avoiding Prej cr’nent,
Bias, and Conflicts of Intetest

a4 )
Bottom line D
_ o
®Q~

\
O

»Fo facts of every individual case
D\
»1Investigate in manner that will not allow

even a perception of prejudgment or
bias for or against any party




\ ., .°
Conducting th6\,\5« o

Investigations S eeulliil

QQ/Q\ 0®® :::.::.“
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Notice of forn‘@estlgatlon

. | /\\
ESSE nt|a| iﬂ I@@kerwews
steps of an

InVEStlgathn QQ/ Evidence Collection

Q

w» Report writing




Develop a timiaiine

\

N\ 4

ldont fy Witnesses

- .

-
'‘ventify Potential Evidence

\J

@

Develop Strategy to Collect Evidence

"Z GRAND RIVER

fitth, SOLUTIONS
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Investigation Timeline :
Prior History Alleged Assa $

- Between the Parties * Consent
- Of the Parties . Typegﬁ)\tact

\%

P ﬁ eged Assault Post Alleged Assault
Q\  Pre-Meditation « Behaviors
CQ * Manipulation - Communications

- Attempt to Isolate

"% GRAND RIVER

fitve,, SOLUTIONS
X



ldentify and Interview Parties/Witnesses
Interview Objectives O$

e@@ Q

Ig:"\

Connect Safety Assessm%@ Services Evidence Preservation
Build rapport Physical and Em% I Advocates Text Messages
N Police/Campus Photographs

Build trust Safety of Vi
Empower Safety of LS munity Medical care Names and contact info for

Listen a$~ e Accused Interim action witnesses



"  Securean apgr@'cz?e meeting location

A Allg enough time to conclude the

Prior to the

Interview A@Q‘

If interviewing a party, inform them of
their right to have an advisor present.




» That you are neutra $

» That you will list t they are saying is
important to@
» That you V{/ p the information they share
private

SEt * Wh ill do with recording/notes
y Q&you may have to ask difficult questions

EXpeCtatl O n S A@a ience, respect, and appreciation
Q
* Honesty

» That they will seek clarity if needed (give them
permission to do so)

» That they wont guess or fill in blanks




Th = i m pO rta nce Of An investigator must

make the person being

em p owermen t interviewed feel safe, ir:
and the power of
em pathy This will lead to feelings

More accurate of safety and trust and
investigatory findings will result in a more
cooperative subject.

The subject will be
able/willing to
remember and share

Increased evidence

collection and quality more information

“ GRAND RIVER



Start by
eliciting a
narrative

Investigative Interviews

Interviaw fur
clacrificacion

Avoid leading
guestions,
guestions

that blame,
interrogating

“ GRAND RIVER
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S
|| Evidence Q$

tends to prove or disprov existence of an alleged fact; anything
presented to the sens@md offered to prove the existence or non-

existence of a fact.”
cal

“Something (including tes%@documents, tangible objects) that

GRAND RIVER
Black’s Law Dictionary y




R,

» Evidence that is based @n personal knowledge or
observation and thag, iftrue, proves a fact without
inference or presumption.

Types of nstan =%

- Evidefice based on inference and not on personal
Rewledge or observation.

Evidence

NS
¢ LN

* Evidence that differs from but strengthens or
confirms what other evidence shows




Text Messages

Social Media
posts

Surveillance

Social NMedia
Commuications

Emails

Photographs

Police Body
Camera
Footage

\viedical
Records

Phone Records

Audio
Recordings

' GRAND RIVER
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&
A Thorougﬁ
Investégﬁ\fion

Is more tivar, evidence collection
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O\/
800

RELEVANCE CREDIBI?@

?\
X

RELIABILITY

AUTHENTICITY

WEIGHT

GRAND RIVER



The Depamgdeclines to define

“relevané’i icating that term “should be

T T interpr using [its] plain and ordinary
Relevant m@\«g
1 o ,e.g., Federal Rule of Evidence 401 Test
Evidence e, e

@ for Relevant Evidence:
\A - "“Evidence is relevant if:
Q\ - (a) it has any tendency to make a

Q fact more or less probable than it
would be without the evidence; and

(b) the fact is of consequence in
determining the action.”



. - i "
Evidence That is Not “Rele
« "Questions and evidence about the complainan@\qﬁal predisposition or prior sexual
behavior are not relevant,

« unless such questions and evidence m%}ue complainant’s prior sexual behavior

are offered to prove that someone than the respondent committed the conduct

alleged by the complainant, or
« if the questions and evidence erh specific incidents of the complainant’s prior
sexual behavior with respe respondent and are offered to prove consent.”

« “require, allow, rely upon, c«Q erwise use questions or evidence that constitute, or seek
disclosure of, informatign'pfetected under a legally recognized privilege, unless the
person holding such §r| e has waived the privilege.”

al

* Physical and m th records and attorney-client privileged communications would
fit within scop is prohibition



Assessing Authenticity $%
O

Investigating the products of the Investigation

P

Q

o
Never assume that an @k guestions, request Investigate the
item of evidence is @ proof. authenticity if necessary.

authentic. QQ*

" GRAND RIVER



Assessing
Credibility and
Reliability

N\
a\&\

ists, but consider the following:

No formuk/
> @ rtunity to view

pility to recall
motive to fabricate
» plausibility
» consistency
» character, background, experience, and training
» coaching
» Your own bias and limited experience



Some Other
Evidentiary Issues O$%

« Character evidence

« Polygraph examinations
« SANE reports

- Articles from journals ' YEY

| NCE

« Past conduct of p’ J R4

complainant,

respondent

- Unlawfully obtained
evidence



)\ ‘0."‘:::::::‘:...'2
The Investiggtj@n Report ..
& 00 il

Narrowed Juri E\ﬂw
ment

. 0" W Josn
and Expansive Procedural °

X
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At the conclusion of
the investigation, we
must create an
investigative report
that fairly summariz
relevant evidence \Qgg\

@d%
o




Relevancy Standard

 “"Evidence is relevant if:

» (a) it has any tendency to Coprplainant, with two
make a fact more or less %xceptlons

probable than it would be Q/  Legally recognized and un-
without the evidence; aés\g waived privilege.

* (b) the fact is of * Records related to
consequence in FO medical, psychiatric,
determining thv), tion.” psychological treatment

O3



Redactions



Share the report with the
parties and their advisors

Add itiOnaI ‘ in electronic format or hard
Requirements == Copy

At least 10 days prior to the
hearing




The

Im

The Impertanca o
' d

. .......
*®
]




The Purpose of the Repoég

To allow for advance

review » By the decision maker
* By the parties

Reduce likelihood of
bias in final outcome

"% GRAND RIVER

%, soLUTIONS



= The Parties
>

= The Advicors

Intended -
Recipients “he Decision Maker
i &

S | T
o
©

" GRAND RIVER
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Other Recipients?

Friends of

the parties Attorneys

Social Media

" GRAND RIVER

i, sSoOLUTIONS



$¢o
\O

Essential Elem mS} of a )
Quality Repog& Oaurtentn

3 o

GRAND RIVER soOLUTIONS



Intentionally orga dto
enhance compr@ nsion

N\
Factually a\s/éﬁate

Essential Con@{gO

Elements 3§¢
QNl hout editorial or opinion

O
Consistent format






- S A

O\/
Report and Recqg;@ M vdence.

RRRRRRRRRR
Evidence




Compilation of the eviuence.

The Record

Is attached to the report.

Includes a procedural timeline.

GRAND RIVER



©
|| Examples of Appendices«\()$
O
Appendix A: witness testimony only (e.&scripts, statements

summaries, etc.);

Appendix B: relevant docum@ evidence (e.g., text messages, SANE
reports, photographs, etc.,

Appendix C: the re am%g evidence deemed irrelevant, but directly
related to the all@ ons in the formal complaint;

Appendix D: theprocedural timeline.




Structure of the Report

\
» Overview of the Investigation 6&
» Statement of Jurisdiction ()\/

> |dentity of Investigators

» Objective of the Investigation@?’bhe
Investigation Report

» Prohibited Conduct Alle@
» Witnesses 0

» Evidence Colle

» Summary tdence

» Conclusio




Report Structure
Overview \O$%

In this section, provide a very brief overview of the C

the nam@\t'he parties

@phcable policy(ies)

Include: - QS prohibited conduct alleged

E the date, time, and location of the
Q\ conduct

CQ a brief description of the alleged
misconduct




WReport Structure c
Statement of Jurisdictio®$
SO

1. Cite Jurisdictional Eleme@

2. State all grounds faﬁy isdiction

Q

®
&



Report Structure S
ldentify Investigators O$

AN

1.ldentify the investigators bé }Ae
2.State that they have b&sﬁ:properly trained

3.List trainings, or ci %cuments in the record
that detail investigators prior training

&

O



Report Structure
Objective of the Inves

t/ig\qﬁ?n & Report

1.This language should mirr
policy or procedures. S

N
3.Briefly state t@@

2.State the objectiv

4.Describe

c@&language in your

e investigation

procedural steps were followed

<2\v§purpose of the report.




WReport Structure
Prohibited Conduct All
SO

1.List the allegations of prol@ted conduct in the
formal complaint.

2.Include definition rohlblted conduct from
institution’s pol rocedures.

S

O



Report Structure c
HList Withesses O$
,\\

e List those witnhesses that wereJ\ rviewed

e List withesses that W&@entiﬁed, but not interviewed
» Simple List @

* Detailed |¢\S?~$Q
C?‘




Example of a Detailed List $Co
a

John Doe Reporting Party Mr. Doesthe Reporting Party’s best friend.

H@ ith the Reporting Party the night of
eported incident.

A@ Jane Doe is the Responding Party’s

Jane Doe Investigators

\ roommate. It is believed that she saw the
Q\ Reporting Party leave the Responding Party’s
0 residence immediately following the reported
?\$ incident.

X



Report Structure c
Evidence Collected O$

AN
The final Title IX regulations requi e\bat all evidence obtained
as part of the investigation th t@(rectly related to the
allegations in the formal co int be shared with the parties
and “made available at %@earing to give each party equal
opportunity to refer t *& evidence during the hearing
including for the pu Xes of cross-examination.”

In this sectio@ the Evidence or Refer to Appendices

3




Report Structure

Summary of Evidence O$%
AN

In this section, include a sum a\; of all relevant
evidence. This section can @rganized in several ways.

It is important that, however organized, the evidence is
summarized clearly &gzcurately, and without opinion

or bias. In this sec{%{u, the writer should cite the
evidence and ir@r ation in the Appendices.

g
X



Report Structure

Conclusion O$%
,\\

In this section, summarize n st in the process,
including any procedural quisites for moving the

matter forward to a&eéng.

N\
&
o
O



Questions?

For More Information:

info@grandriversolutions.com
2 @GrandRiverSols
Il B} Grand River Solutions
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materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.




Title IX in a Post

Regulatory Worla
Day Two

Chantelle Cleary




Today’s Agenda

Hearings in a Post Regulatory World m Conducting the Hearing

o

Roles and Responsibilities Evidentiary Issues

The Hearing m Post-Hearing

Pre-Hearing Tasks
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Procedural Requirements for Hearings

Must be live, but can be conducted remotely

No Compelling participation

. W W

Standard of proof used may be preponderance of the evidar.we cr clear and convincing; standard must be the J

same for student and employee matters

Decision maker determines relevancy ~f gu=stions and evidence offered

Cross examination must be permitted and must Y conducted by advisor of choice or provided by the institution
Exclusion of Evidence if no cr..2< examination

Written decision mus. be ssued that includes finding and sanction

GRAND RIVER soLUTIONS




Space $C.)
O

@/\
What do we %O

nEEd tO do a" @Q{Iear&Comprehensive Procedures
of this? Q§
Staff

Expertise and Confidence




Purpose of the Hearing

Why are we
doing all of
this?

Determine

Review and Assess Make Findings Responsibility/ Determine Sanction
Facts Fact Findings of and Remedy

Responsibility

7 GRAND RIVER
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The Essential Elements of A_Ilgéarings

SH
Clear Procedures 0
Due/Fair Process %O\/
Fair, Equitable, and Neutral Q/Q‘
D
Consistency Q\
O
Trauma Informed ?\

Well Trained @%nnel

GRAND RIVER



Clear Procedures

The Process

e Pre-hearing process, submission of evidence, opening sfaterments, other statements,
closing statements, findings, impact statements, etc.

The Players

e The roles of all participants @

The Evidence

e Relevancy, Exclusions, Timin@ submission, how to submit, who decides, etc.

——

The Outcome

e Deliberations; Notige; manner and method communicated.

"“ GRAND RIVER
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Rules of
Decorum

o

Q\ e Consequences for violating rules should be

*  Must apply to all ,&ipants, equally and

consistently \/
* Expec i@hould be clear

. hould be provided and explained in
A nce

e Optional

explicit

e Violations should be addressed and
enforced consistently and equally

GRAND RIVER sSoLUTIONS




Rules of Decorum: Examples®

O
N\
N

g V A
All participants at the live hearing are expected to treat each other decision-maker with respect.

- <
Parties and advisors will refer to other parties, witnesses, afv »and institutional staff using the name and gender
used by the person and shall not intentionally mis-name is-gender another during when communicating or
guestioning.

\ W,

( )
Abusive behavior will not be tolerated and@)e grounds for the participant to be removed from the hearing.

v <
Parties and advisors may take no a the hearing that a reasonable person in the shoes of the affected party would
see as intended to intimidate :qﬁi p&rson (whether party, witness, or official) into not participating in the process or

kmeaningfully modifying th@ icipation in the process. )

GRAND RIVER sSOLUTIONS



Rules of Decorum: Examples®

O
N\
N

-

-

Advisors may not speak on behalf of a party exc% as necessary to perform
direct or cross-examinations.

J

-

procedures.

\_

Advisors may not interrupt th
advisors may only participat

\
egc edings repeatedly to ask questions or interject;

istent with the advisor expectations outlined in the

J

ool
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Rules of Decorum: Examplgg@
If the decision-maker determines that t@refales have been violated, they will

provide the participant with one opp?{ y to correct their behavior. If the

decision-maker determines that t@ icipant continues to violate these

rules, the decision-maker may ? imit their participation moving forward
or remove them from the h@n . For repeated violations and/or egregious

behavior, an advisor ma@ ohibited from serving as an advisor in
University processes. ?\

GRAND RIVER SOLUTIONS




Rules of Decorum: Examples®
O

\S\

[If an advisor is removed from the hearing, the affected p%}@/\eﬁ;er select a new advisor or the A

University will provide an advisor to the party for the rem er of the hearing. In this case, the
hearing, or rest of the hearing may be postponed%@sary to allow for the selection or provision of

a hew advisor,

N\ _/

4 )
Any actions taken by the decision- @egarding violation of these rules or removal of participants,
will be documented as part of th rd made available upon appeal.

- (&v /
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Roles and Res& bilities Sounlin

. . ..o:.-
00
Q@ .... o‘..."'.-':.f:'.ﬂ
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. . . .. o o 9 ::
People, Functionss mpartiality .0 e

Q R
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Hearing Participants

e,
the person bringing the complaint O$
the person against whom the compla@ﬁ}ﬁled
will conduct cross examinati ries depending on school
summarizes the i%n,answers guestions
present @oo@monly when answering questions

ardinates all aspects of the hearing, ensures a fair and equitable hearing process, acts as a
purce for all participants

makes decision as to whether policy was violated

Administrative Sta'f assists with the logistical coordination of the people, the space, technology, etc.

" GRAND RIVER



General Cou

O
N\
Spectators®
Who is NOT > %6
in the Stu@ght newspaper
Hearing? A[

QD*\ erested faculty

$ Title IX Coordinator

RRRRRRRRRR



The Players

Hearing Advisors

Will conduct
examination/cross )

Roles
Training/Qualifications

Communicating their role

Compliance with thetele



The Players
The Coordinator/Chair

- Oversees the Process
- Maintains order/decorum
- Supports the panel

- Makes ruling

. Voting or non-voting O
- Writes the decisio $

- Trained QQ\V




The Players

The Decision Maker

- May be Hearing Chair or on
panel

- Determines whether policy A@

was violated \
- Cannot be Investigator,ﬁe EX

Coordinator, or App icer

?\
X



The Players

A Panel?

Number of panelists?
Composition?

Makes the finding
Unanimous?

Pool?

Recruitment ang~éténtion







Logistics
of a
Hearing




Considerations for the Physical Space

\
» Room location and set-up \S\

» Entrances, exits, and @nity

» Privacy screens & itions

N

> Technology Q}

> HaIIway@ ol

> Spa r extra visitors
GRAND RIVER
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Hearing Room Configuration
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Ressondent &
Advisor




Remote Participation

In whole or in part?

Communication considerations
Chat function or emails

Private consultation betwae

Use of breakout room;
Communication rations

5]
Practice runs QQL
Connectiv@nsiderations
®Q~

O$%

N

O\/

arties and advisors

sEL%"
. "

GRAND RIVER
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Other Considerations

Formality, Order

Time Limits Breaks and Gate-Keeping

Handling |
disruptions and ' Poor behavior? Recording
interruptions |

GRAND RIVER SOLUTIONS
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Pre-Hearing T%E(ng)\/ "

What should be d@

e
&

QQ/ 00°° et

: @ .o°
advance of the hearing
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ol

‘ Scheduling participants

‘ Reserving space

” Provision of accoramodations
—

l Reauests for delays; adjournments
e

iy, SOLUTIONS
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The Parties and their Advisors, and&g Withesses
()

sl Pre-hearing instructions

e \Via conference or meeting .

e In writing O\/

Set expectations

* Format \
* Roles of the parties Q\

e Participation
e Evidence
e Decorum

e Impact of not folleWing rules

&

GRAND RIVER sSOLUTIONS



Q Review evidence and report

= Review applicable policy@icedures

\
1, Preliminary n@ﬁche evidence
The Decision te%)ﬂo

\/ ihe areas for further exploration

Maker(s)

Q§ Develop questions of your own

% Anticipate the party’s questions

A Anticipate challenges or issues

GRAND RIVER sSOLUTIONS
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\
Conducting th& aring

&

\Q@
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Opening
Instructions by the
Chair

- Set the stage Q\
- Reiterate charges A@
- Reiterate rules and expecftations

- Reiterate Iogistics@ day

This should be scri d used consistently.

O

GRAND RIVER soLUTIONS



>
Opening Statements \S\\
\/

Permitted, but not required @

Policy should include purpose and scope Q\

If permitted, consider... Qf

® Requiring submission pri aring

e Word limit é

e Time limit @
: €

GRAND RIVER soOLUTIONS




Testimony $%
Procedures should be clear O
ST

Order of/parties and witnesses

e Could simply leave this up to the decision maker

l Order of examination |

e Questioning by the decision makQ

e Cross examination by the advisor
@question their own party?

e Will the advisor be permitt
e Will there be a secon;§$of guestioning?

Consistency is esse@ onsider putting this all in your procedures. ‘

GRAND RIVER sSOLUTIONS




“ Cross Examination O$%
Who does it? \S\\

It part\yggzot
Must be Y does If party does not

have an advisor,
institution must
provide one.

conducted by the 6 rtlcipate

advisor can
appear and cross.

advisor.

GRAND RIVER
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Cross Examination O$%
Permissible Questions \S\\

r

.

r

.

Questions must be relevant Q\
Not relevant \g

e Duplicative questions g
e Questions that attempt to eIic;@rmation about

e Complainants prior sexual Ristory
e Privileged informati ;

e Mental health 0

§ii%,
.....



Cross Examination OS%’
Role of the Decision Maker \S\\

)

Rulings by Decision @e(;orequired

J

&

Explanaﬁ'&)nly required where question

?‘ not permitted
o

~Z GRAND RIVER



Cross Examination Oé%
Impact of Not Appearing \S\\

- Exclusion of all statements of that ;argp J

- Exception - DOE Blog Qs J

\

. Whatifapartyo N&ss appears, but does
_ not answer al stions? )
GRAND RIVER



Closing Statements

Permitted, but not
required

<</Q~
Po®u|d include

pose and scope

If permitted, consider

e Time limit

e Submission in writing after
the hearing




Common Challenges

Non-appearance by a party or witness %Sv‘

Non-appearance by an advisor

Party or witness appears but dﬁto answer some (or all) questions

Disruptions @

Maintaining d

¥ GRAND RIVER
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Tips for Increasing Efficiency $5
O

01

Be prepared Have an experienced Have back up plans for

chair technology issues

" GRAND RIVER







Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact mors likely to be true.

is it reliable?
WAou trust it or really on it?
R, W
\What weight, if any, should it be given?
v Weight is determined by the finder of fact!

" GRAND RIVER =o!



Evaluating this
evidence

Character evidence

Polygraph examinations

SANE reports
Articles from journals

Past conduct of complainant,
respondent

Unlawfully obtained evidence

GRAND RIVER



Assessing Authenticity

Investigating the products of the investigation

Never assume that an item Ask questions, request proof. Investigate the authenticity
of evidence is authentic. if necessary.



c
Assessing Credibility and Reli@‘T}ty
\{\

No formula exists, but consider the foIIov&
» opportunity to view @Q\

> ability to recall

» motive to fabricate \

> plausibility Q\

» consistency O

» character, backgr %perience, and training
» coaching %

>

Your own t@ d limited experience ——



Assessing Reliability $%

[ Inherent plausibility

Logic

Corrobkcretion

W

P:st record

- -

Giner indicia of reliability

: -- I RRRRRRRRRRRR



Credibility Versus Reliability

Reliable Evidence

e | can trust the consistency of the person’s account of tl-% h.
e |t is probably true and | can rely on it. O

Credibility

e | trust their account based on their and reliability.
e They are honest and believable.

e |t might not be true, but it is hy of belief.

e |t is convincingly true.

e The witness is sincere peaking their real truth.

"“ GRAND RIVER
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Being Convinced
It Is True, or Biased Conclusion?

\{\
A credible \%/Qﬁéss may give
unreliable testimony

S
O$

X
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After the Hear%\rfgo\/

Q§<</
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Weighing the Evidence & I\/Iakig@
Determination \S\\

1) Evaluate the evidence collected trdetefmine what factually is more likely
to have occurred, and then QQ/

2) Analyze whether th @juct that happened constitutes a violation of the
school’s policies é

?\
X

| “ GRAND RIVER



Policy Analysis

> Break down the policy into
elements

e
> Organize the facts by the elemQQ/Q\
to which they relate Q}

> Apply Standard of P@

?\
X

"2 GRAND RIVER



Final Report &
\Q$

The allegations @
Description of all procedural step&/ﬁ ” ”
Findings of fact 3

Conclusion of appllcatlon S to {—
the policy |

Rationale for each al@tlon

Sanctions and R ies
Procedure f&r\ eal

Q “ GRAND RIVER



“ GRAND RIVER



Appeals: Mandatory Grounds$<5

(A) Procedural irregularity that affected the o@ge of the matter;

(B) New evidence that was not reasonab able at the time the
determination regarding responsibility% ismissal was made, that could
affect the outcome of the mattey or

(C) The Title IX Coordinator, V&tlgator(s) or decision-maker(s) had a
conflict of interest or bi r against complainants or respondents
generally or the indivi Qcomplamant or respondent that affected the

outcome of the

s

GRAND RIVER
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S
Other gr\@ﬁcor appeal?
\{\
Appealing OV
sanctions? <
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Questions?

o’

.
Email Us Follow Us
Chantelle@grandriversolutions.com a @GrandRiverSols
info@grandriversolutions.com K1 [ Grand River Solutions




©Grand River Solutions, Inc., 2020. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. § 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.
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Conducting Fair and CJO
Thorough Trauma- |
Informed InvestlgaQQﬁs

August 2022 %O
g

Chantelle Cleg% Botticelli, J.D.
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Meet Your Facilitators

Chantelle cuear%Q&Tui, J.D. Pari Le Golchehreh
She/HekHers She/Her/Hers
Director of Strategic Partnerships Senior Solutions Specialist

and Client Relations



Q\
Chantelle Cleary Bot’%c\?ﬁD.

She/her/her.
Director of Strategic

Partnerships and Client Relations

Meet Your Facdilitator

Chantelle Cleary, Battigelli is a nationally-recognized
subject-matter/gxpert in Title IX and related fields.
She has maqre\than 15 years of experience in the
investigation\.and adjudication of sexual and
interpefsonal’” violence. She lectures extensively
at yniversities and conferences throughout the U.S.
o Title IX, VAWA, harassment, and implementation
ef<best and emerging practices. Prior to joining
Grand River Solutions, Chantelle served as the
Director for Institutional Equity and Title IX at
Cornell University, and before that as the Assistant
Vice President for Equity and Compliance and Title IX
Coordinator at the University at Albany. In these
roles, she provided direct, hands-on experience in
the fields of Title IX, civil rights, employment law, and
workplace and academic investigations. Her
responsibilities included focusing on diversity
efforts, sexual assault prevention and training,
affirmative  action, and  protecting - my

on campus.




Y

o

a Title IX's Re@rﬁments

N

r Application of

Tr% Informed Practices

C-?he Importance of Understanding

A<</ the Potential Impact of Trauma

Developing an Investigative
Strategy

Investigative Interviews: Part 1

T, soLuTiOoNSs
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Title IX of the Educaticn Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation in,
be denied the benefits oi, or be subjected to discrimination under any education program or

activity receiving Federal financial assistance.” 20 U.S.C. 8 1681 (1972).
.
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The Title IX Re tions

Sexual Harassment

™ NarrowA@ definition of sexual
har nt:

2. I\@g ws the scope of the institution's
ucational program or activity;

\Qg/ Narrows eligibility to file a complaint;

4. Develops procedural requirements for
the investigation and adjudication of
sexual harassment complaints, only.
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Title IX Application Post M
Regulations

Type of Conduct

Ed Program or
Activity

« On campus
« Campus

Program,
Activity,
Building, ana

 Inthe Unitoad

States

AN

Requiied Identity

Complainant is
participating or
attempting to
participate in
the Ed Program
or activity
Institution has
control over
Respondent

020

Apply 106.45
Procedures

Required
Response:

Section 106.45
Procedures

GRAND RIVER
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Procedural Requirements for lavestigations

AN
.

Notice TO BOTH Equal opportunity An adv'EQQ% Written notification Opportunity to Report

4

PARTIES to present evidence of meetings, etc., review all directly summarizing
and sufficient time related evidence, relevant evidence
to prepare and 10 days to and 10 day review
O submit a written of report prior to
$ response to the hearing
evidence prior to
completion of the

: % report

“= " GRAND RIVER
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Notice Requirements

Notice of the allegations, including sufficient details known at the the identities OftQﬂies nvolved in the incident, if known,
Flme a.nd with .SL,JfﬂCIent t.lm_e to pPrepare a response before any initial the conduet allegedly‘tonstituting sexual harassment under § 106.30,
interview. Sufficient details include:

and the date and location of the alleged incident, if known.

t responsible for the alleged

gsion of the grievance process.

The written notice must include a statement that the respondent is presumed ng
conduct and that a determination regarding responsibility is made at t}%

L\ E
The written notice must inform the parties that they ma Naﬁ%avisor of their choice, who may be, but is not
required to be, an attorney, under paragraph (b)(5)i x%s ction, and may inspect and review evidence under
paragraph (b)(5)(vi) of this section.

The written notice must inform the parties o vision in the recipient’s code of conduct that prohibits knowingly making false statements or
knowingly submitting false information d grievance process

&

GRAND RIVER SOLUTIONS




Advisor of Choice During the
Investigation
O
\{\
The advisor can be anyone, including an \/
:: yone,inclucin O

attorney or a witness.

Institutions cannot place restrictions on
who can serve.

A
Institutions can create rules and g es
for participation in the investigati

No specific training rect'régs

GRAND RIVER sSoOLUTIONS



‘Notification of Meetings
ficient Time to Prepare




>/

/
o‘?"

“Equal Opportunity to
Present Evidence




Evidence Review

Parties must have equal opportunity to
inspect and review evidence obtained as part

of tha investigation that is directly related to
the allegations raised in a formal complaint.

10 days to provide a written response.

" GRAND RIVER
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Investigative Report and Re\@@,w
o

After reviewing and considering the cornmants on the evidence,
the investigator will generate a report that summarizes the
relevant evidence.

That report will be shared with the parties and the parties will
have another opportunity to respond in writing.

The hearirg must occur at least 10 days after the release of the
final renort.

&
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“Directly
Related” and
“Relevant
Evidence”




Directly
Related
Evidence

4

)

Regulations do not defing “Directly Related” Evidence.

N
)
Preamble states iNshould be interpreted using its plain and
ordinary megning.

ya\Va

Term/is broader than:

* “all relevant evidence” as otherwise used in Title IX
regulations, and

* “any information that will be used during informal and
formal disciplinary meetings and hearings” as used in Clery
Act

Includes evidence upon which the school does not intend to
rely in reaching a determination regarding responsibility and
inculpatory or exculpatory evidence whether obtained from a
party or other source.

GRAND RIVER



“Relevant”
Evidence

The Department declines to define
“relevant”, indicating that term “should be
interpreted using [its] plain and ordinary
meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if:

* (a) it has any tendency to make
a fact more or less probable
than it would be without the
evidence; and

* (b) the fact is of consequence in
determining the action.”

GRAND RIVER



Evidence That is Not "Rele\ba{@"

“Questions and evidence about the complainant’s sexual predispositicn cr rrior
sexual behavior are not relevant,

+ unless such questions and evidence about the complaina prig#’sexual behavior are offered to prove that
someone other than the respondent committed the c leged by the complainant, or
« if the questions and evidence concern specific inc.i;ia ofthe complainant's prior sexual behavior with respect

to the respondent and are offered to prove con

\
“require, allow, rely upon, or otherwise use nues:ions or evidence that constitute, or

seek disclosure of, information protected' unc er a legally recognized privilege, unless
the person holding such privilege hes weived the privilege.”

Physical and mental healtk re~o:45 and attorney-client privileged communications
would fit within scope of this nrohibition.

GRAND RIVER SOLUTIONS



Who Decides? Qéj

Department emphasizes repeatedly in Preamble that .nvestigators
have discretion to determine relevance at this stage ur the process.

information not included in investigative report is rel d should be given more

- Subject to parties’ right to argue upon review of ”direc ad” evidence that certain
t

Investigators will have to balance discreucnary decisions not to
summarize certain evidence in renori against:

* Each party's right to argue their case, ané
* Fact that decisions regardinﬁ pility will be made at hearing, not investigation

stage.

GRAND RIVER SOLUTIONS



S
The Im@ts%lgator

an ve the Title IX Coordinator, although that is disfavored.

The Investigator may not be a decision maker.

Must be trained in accordance with the requirements in
the regulations.

Must conduct the investigation in an impartial manner,
avoiding bias/pre-judgment, and conflicts of interest.

GRAND RIVER SOLUTIONS
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The
Requirement
ol}
Impartiality




Section 106.45(b)(1)(iii) Ogo

The grievance process must require that any
individual designated by the recipient as Title IX

facilitator of informal resoltiticn 1ot to have a
conflict of interest or bias

\/

1. For or against comgl ts or respondents generally, or
2. An individual c INant or respondent

6\
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What Constitutes Bias? Oéj

Conduct a fact-specific,
objective inquiry based in
common sense to determine
bias.

Includes:

* Decision-making that is grounded in
stereotypes

* Different treatment based on a

person’s sex or other protectea
characteristic

* A decision based on something other
than the facts




impermissible
Bias

Making a decision,
determination, or finding
that is based on something
other than the evidence
and specific facts of the
case.

RAND RIVER
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Avoiding Prejudgment
of the Facts




An Impartial Investigation 8‘@

Not influenced by bias or conflict of inte es:.

Committed to decisions based 211 an objective view of the facts and
evidence as you know them ¢ as they evolve.

Truth seeking, nc*’vour truth” confirming.

GRAND RIVER SOLUTIONS



Trauma Informed Practices @'3

In the preamble, the
Department permits the use of

trauma informed practices and | Trauma informed practices
recognizes that trauma must be applied equally to all
informed practices can be used genders.
in an impartial and non-viased
mann=r.

GRAND RIVER SOLUTIONS
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AN
The Proper Arg&@ation of
Trauma Info d Practices

o8
\Q<</

&

-----
......
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Trauma
informed
practices
provide
tools/techniques
for interviewing

and engaging
with the
Complainant,
Respondent, and
Witnesses.

;;% Formatggcture of the
A Interyte

@CD Format of Questions
N

Approach to Clarification

GRAND RIVER soLuTIO
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Trauma Informed
Practices are Designed to:

\
Encourage Assist with A5sist with Reduce Minimize Reduce Bias
thorough and recollection reccunting potential for unnecessary
complete E false re-
investigations information traumatization

* GRAND RIVER




/It Is a misapplication\
of trauma informed

Misapplication pringiplesto allow
of Trauma tona tor
- Wy
Informed O

D 1.Influence the interpretation of a

Pra Ctices specific item of evidence;

2.Substitute for missing evidence;

3.To serve as a justification for not
doing a full and thorough
investigation;

4.Cause a biased belief in the
veracity of one or more party.

GRAND RIVER



The Importance of

S
\O$

Understandin tjﬁe

Potential |

t of Trauma

'''''
......

GRAND RIVER sSOLUTIONS



An event that is expgrienced as
terrifying, horrifyi ? or threatening
and that is coﬁwith an actual or

percei lack of control.

N

G



Examples of Events that Might Trigger a
Traumatic Response $C3
\S\\e

Phy Ssault

Sexual Assault Physical Assault b%gntimate A Car Accident

by a Stranger artner

Accident t.hat Q\ Significant
causes seriou Robbery .

. medical event
injury or dea

<




&
OF
When trauma occurs, t\?}bre are very
real changes in braing@\ction that may

affect a person? ility to make
memory a recount their
erience.

X
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Common Characteristics
of Disclosures by a
Trauma Brain

Inconsistent

Non-linear

-ragmented

_ack of detail

New information

Affect is unexpeeted



Historically, the seemingly inconsistent behaviors that frequently

accompany disclosures of sexual assault and 'ﬁ-_t;erpersonal
violence resulted in the belief that the victimcﬁbeing dishonest.

\
\

Inconsistencies
Lack of Detail 2 -

Non-Linear Not Credible
Fragmented

New Informatian

GRAND RIVER SoOLUTIONS



The Historical Conclusion...

False Report
Regretted Sex
Not Provable

Investigation
CLOSED

~" %2 GRAND RIVER |




When an
investigator
uses “trauma
informed”

tools, they
are less likely

to:

“2"7 GRAND RIVER | soLUTIONS

A
i

CONCLUDE, WITHOUT A
THOROUGH
INVESTIGATION, THAT THE
REFORTING INDIVIDUAL IS
NOT CREDIBLE

CAUSE ADDITIONAL
HARM

ASK QUESTIONS OR MAKE

DECISIONS FOUNDED IN

BIAS

JEOPARDIZE FUTURE
REPORTING



The

Future

An understanding of trauma and its potential impact
should encourage investigators ic keep an open mind,
and it should prevent investigators from immediately
interpreting seemingly irconsistent behaviors with
deception. An understanaing of trauma provides

another explanation for these seemingly inconsistent
behaviors.

\

| This is essential to a fair and thorough investigation.

"~ " GRAND RIVER

YHNN soLuTIONS
Fiin



Inconsistencies
Lack of R atail
Non Linear
Fragmsnted
Naw 'ntormation

An invg tor who understands trauma will....

GRAND RIVER SOLUTIONS




Continue their
Investigation.

¥ ananb river

i SoLUTIONS
Fivh




S
o

AN
Developing an lnvestigative
St ra t egy C? ® ::.......{':':
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Essential
Steps of an

Investigation

Review Notice of AIIegati%and Formal Complaint

Initial Intervie \<>

@

&

Additional Evidence Collection/Follow Up Interviews

r- Report Writing

i SoLUTIONS



Understand the Scope Qf?the
Investlgatlon\\

Review the Notice @gatlons Ask questions if unsure
and the Forr@\ omplaint

&



ldentify the Claims and gC’J
What Needs to be Proven®™

\
. What will the decision maﬂﬁg? be asked to decide?
. What does the formaleomplaint allege?

. What are the elen@}\ts of each act of prohibited
conduct alleged:

&

"/ GRAND RIVER
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Rape. The penetration, no matter how slight, of the vagina
or anus, with any body part or object, or oral penetration

by a sex organ of another person, without the consent of
the victim.

\Y

1. Did Respondent penetrate Com Igigggt’s vagina or anus?
2. Without Complainant’s affir consent?

1. What is the ground fo% f consent
1. Did respondent#ai\{0 seek and obtain Complainant’s

affirmative ¢ :
2. Did Resp@ force Complainant?
3. DidRe ent coerce Complainant?
4

Wa @Iainant incapacitated and therefore incapable of
cc6P9 t?

GRAND RIVER | sOLUTIONS



Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

Fear for the person’s safety or the safety of others; or
Suffer substantial emotional distress.

\%

1. Did Respondent engage in a cocg@ of conduct?

2. Was that course of condu cted at Complainant?
3. Would Respondent'’s c@dll t cause a reasonable person
to either

1. Fear for their s@@ the safety of others, or

2. Suffersubsta motional distress

GRAND RIVER | sOLUTIONS



The Process
Developing an Investigative Str{@y

Receive Report
\\

Develop a timclirie

%

Identify Witnesses

Develop Strategy to Collect Evidence

GRAND RIVER sSOLUTIONS



Investigation Timeline

Prior History Incident D
« Between the ’ Consent?\O
Parties? * Type Qf(ontact?
e Of the Parties? * Injunesy

cident Post Incident
Q\ » Communications? . Behaviors?
6 * Interactions? + Communications?

e Conduct?

GRAND RIVER sSoLUTIONS




The Importance <
of Organizatior@&(’

R
ol

- GRAND RIVER
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>
Investigativs\drﬁe rviews

N R
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Iz:"\

Connect Listen Q\Cj Clarify Evidence
Preservation
Build rapport Allow intervie ﬁA Understand what you Text Messages
Build trust share their ex %e have heard Photographs

Seek additional Names and contact info

?S‘ information for witnesses

Empower

GRAND RIVER SOLUTIONS




\/ Secure an appropria@eeting location

N\
Allow for eﬂ@g@ime to conclude the
o8

meetQ

VvV

© %terviewing a party, inform them of their
Q\right to have an advisor present.

P
Vv
-

Prior to the

Areas of focus?

s Prepare for the

Other evidence?

Interview QS;

meeti ng Go back review what you have

g PrOVide Written N Otice Advise the parties/witnesses that
/ Of the Wi GEti ng you will be collecting evidence

GRAND RIVER SOLUTIONS




» That you are neutral $
« That you will I|st t hey are saying is important to

you
* That you e the information they share private

« What o o with recording/notes
« Th t‘ ay have to ask difficult questions

e, respect, and appreciation

Set

hIS will not be their only opportunity to speak with you

1 th ties for foll p interviews and the
EXpeCtatIOnS QQ/ “Srﬁﬁtzire e parties for follow up interview

* Honesty

« That they will seek clarity if needed (give them
permission to do so)

» That they wont guess or fill in blanks




A

‘...-:-:,.....

How do we...

@

Build Rapport Empower?
and Trust?

Tt



Rapport and Trust

in

&

\_J
A
C:ecr Iritroduction

. Exhibiting Empathy

Preparedness
Transparency

.11
seiif
’{é’ GRAND RIVER
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Empowerment
. Og:

Duaion

A
Pcrmission to ask questions

aﬁ&_
D

Clear Expectations

Permission to seek clarity

.11
seiif
’{é’ GRAND RIVER
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Investigative Interviews

Avoid leading
Interiaw fr. questions,
= SISEEn L/ S - | questions that
=/ c)=rih easion .
blame;

interrogating

Start by eliciting

a harrative

RAND RIVER SoLUTIONS



Start the interview by eliciting a narrative...

&N

Start where you are
Help me understand your comfortable and share what
experience? you are able to remember.

What are you able to teii
me about your experience? . " GRAND RIVER



Next, ask questions that are intended to clarify and more deeply
explore the information and details provided by:'ghe personin

their narrative. $
<O

Do Ask: Avoid;

Interview for clarification
Help me understand? Interrogation

Can you tell me more Questions that blame
about...? Questions that imply doubt

Is there anything else you Leading questions
can share about...”

= GRAND RIVER



« Ask about the physical and emotional
reactions to the incident.

» Conclude with very open-ended
Ca ture guestions:
p s « What was the most difficult part of
the Entire this experience for you?
] » |s there something that stands
Expe rnence out/that you just can't stop
thinking about?

* |s there anything more that you
would like me to know?



The Before

\U

Q\/
At some point during tHejinterview, it is also
important to explorggg‘re prior history, if any,

between the co ant and the respondent,
and the his the parties, individually.

Q

o
N, soLuTions
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And The After ég
<

It is also important to explore the}}ebents following the

incident. Oftentimes, the bes évidence is produced

after the incident. &
* The parties’ psychologicaqi&%c/)ns
» Changes in behavior O

» Witnesses to the ﬁological reaction
Qggr

* “Has anyon essed concern about you since the assault?”
2 Communicaé& /contact between the complainant and respondent

7 GRAND RIVER
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Meet Your Facdilitator

Pari Le Golchehteh js a Senior Solutions
Specialist at Grand River Solutions and
has extensiyeyexperience in Title IX and
Equity wOxk-On college campuses. Prior
to joining Grand River, Pari served as the
Equityand Title IX Office's Lead
» Mrestigator at California Institute of
Jechnology where she developed a deep
Q\ expertise in leading investigations,

trained campus community members,

: O and facilitated mediated conversations
Pari Le G0|Ch3hrer$ and remedy-based resolutions. Pariis a
?\ certified mediator, and is skilled in aiding
Q\ parties to resolve disputes in a trauma
She/her/h@ informed and collaborative manner.

Senior Solutions Specialist



° Investlgatlv§hct>erwews
(contlnu
\{\

|dence Collection and
<</ Assessment

N
O The Investigative Report and
Record

S

"% GRAND RIVER




Quick
Review!




S
o

N\ o

Investigative IEDtg};}/iews: el
Continued .S
QQ’Q\ o° '.': :{::3:;15}:;2
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Throughout
the
Interview

Explain your questions How much did you drink? What they
' hear: this is your fault because you were

especially the difficult ones. drinking.

Do not ask leading qu@w;:
Watch you@b

Pay attention to and document information that might lead to
additional evidence.

Document questions asked. Especially when a response is not
provided.

GRAND RIVER soLUTIONS



@ Discuss submission of gVidence.

O
‘=l Explain s@t review process.
N\

At the ‘ v
CO N CI UusS i on \Q?\CERIain next steps in the process.

of the QY
I N te rVi ew | "B  Keep the lines of communication open.

Y Review available support, privacy requirements,
*<”  and prohibition against retaliation.

GRAND RIVER SOLUTIONS



Notes

Memorialize El:fe
) ) -~ Summary
Interview Hing.

\O
SN -
. After the ide opportunity for the party or

O itness to review it.

Interview:

ACtl ons QQ/ Provide opportunity for party or
@ witness to provide a response.

X

\/ Incorporate the response.



A Note About Withess Sumr&a;ies
O

The reader of any report should not know or the investigator’s

presence in the report; for example, report should not say “I then

asked ...”

@

Use interviewee's wei ds and put the words in quotes if it is their words

\/

Avoid conlusory words, or words that suggest that the investigator
has ar oninion about the information offered

GRAND RIVER sSOLUTIONS



Reflect.

—~-

N

Is there soruething you missed or forgot to
ask?

After the =

Dn you need clarity on any of the information

I nte rVi EW: shared?
Reflection

Has this interview revealed additional
evidence that you want to explore or collect?

Has evidence of additional policy violations
been shared?

GRAND RIVER sSOLUTIONS



Follow Up Interviews éﬁ
()

GRAND RIVER soLUTIONS



Follow Up Interview Ap@oach

%
® ©
<&

Explain the Set the s@ Prepare the Do not avoid

purpose of the for the t interviewee for asking the

follow up. you \@je “the shift.” hard
o@ g. questions.

s

P e P



The “Hard”
Questions




How to
Ask the
Hard

Questions &)
&

4 )
Lay a foundation for the ques@
\_ \}' v,
* Explain why you ’gk g it
* Share the evid Qat you are asking
about, or th are seeking a
response€5
~
Be ate and mindful in your
estions:
_/

 Can you tell me what you were thinking
when....

* Help me understand what you were
feeling when...

 Are you able to tell me more about...




What Questions Do You HavCeD@r Quinn?
AN

‘ ‘ Casey and | have been friends f}/ few weeks. On
Friday night, we were hangl alone in my room,

watching a movie. We sta o make out, and | was
ok with that. After m out for a while, Casey
started touching me (@W{there Then Casey tried to
have sex with me ey knew that | didn't want to
have sex but trylng anyway. Casey was being

really coerci so | just went along with it. Casey
raped meqzl Mwant Casey to be held accountable. ’ ’

©

"2 GRAND RIVER
Ve, soLu




What Questions Do You Havefor Barri?

‘ ‘ When | got to the party, | was already lit. | kept letting
Marc get me drinks anyway. At some point, | just kinda
don't remember anything. And then | woke up in
Marc's bed and it was morning. | had all my clothes on,
out | know somecne had sex with me. | could feel it. |
just wanted to go, so | did. Before | left Marc woke up
and tried to talk to me but | wasn't hearing it. He
ooked guiity and | could tell he felt bad ’ ’




What Questions Do You Havg&or Colin?
SE

‘ ‘ Pat and | have been together out a month and
have been intimate for the wo weeks. We went
out with my friends on fri night and Pat got really
drunk. At some point n into my ex and Pat was
really jealous, so t. When we got back to my
place, | thought V% were fine. We started hooking
up and all of den Pat's mood changed. Pat got

really aggressive and choked me. He was so angry and ’ ’
| was so

"2 GRAND RIVER
YV, soLuTio
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Evidence Colleé(r,én and
Assessme ntQ\ S
Q<<’ 00‘.'::-:::3;:-'}:;{
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C.)
|| Evidence o
AN
O

C)Q

“Something (including testim Qg?ocuments, tangible objects) that
tends to prove or disprov Xistence of an alleged fact; anything
presented to the sens%;a;< offered to prove the existence or non-

$ istence of a fact.”
&

Black’s Law Dictionary

" GRAND RIVER

WL soLuTIONS
it
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Types of

Evidence

N\

* Evidence that is based\on personal knowledge or
observation and tHag, ¥ true, proves a fact without
inference or prasumption.

()

-

* Eyid&ce based on inference and not on personal
knaviledge or observation.

» Evidence that differs from but strengthens or
confirms what other evidence shows

Ve, SOLUTIONS



Evidence &
Social I\/Iedia"
Testimony Text Messages Posts anu
PraSSAZEeS

Police Body

Surveillance Videos Photographs Camera
Footage

Swipe Records MiSelie:] Phone Records AUdI.O
Records Recordings

GRAND RIVER soLUTIONS



Evidence Collection

|dentify the items of D an Overcome barriers to Considerations about
evidence that you inteRttemal strategy evidence collection. collecting certain

would like to obtain. f taining that types of evidence.
CDQ\ evidence.

"Z GRAND RIVER

i, SOLUTIONS



&
A Thoroqgﬂ
Invest&gﬁ\fion

is more thzr evidence collection

'"“::‘. -!’f‘-: RRRRRRRRRR
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Evaluating the Evidence

Is it relevant?

Is the evidence important, or of consequence, t ct-finding process?

Is the item what i ports to be?
)

Is it credible/reliable?
Is the evidence Worth>®blief and can the decision maker rely on it?

W

What weight, if any, should it be given?
How ifapdrtant is the evidence to the fact-finding process?

“ "7 GRAND RIVER
T e i, soLuTIONS



A Thorough Investigation Per guts the
Decision Maker to Assess

—\‘)b“
0O ©8 00

Relevance Cred|b|4={¥<> Reliability = Authenticity Weight

&

GRAND RIVER SOLUTIONS



“Relevant”
Evidence

O

<2§<</

The Department declines to define
“relevant”, indicating that term “should
be interpieteq using [its] plain and

crdinary meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if:

* (a) it has any tendency to
make a fact more or less
probable than it would be
without the evidence; and

* (b) the fact is of consequence
in determining the action.”

GRAND RIVER



| Evidence That is Not “Relevant”
O

“Questions and evidence about the complainant’s sexual predispcsition e prior

sexual behavior are not relevant,

that someone other than the respondent committe e conduct alleged by the complainant, or

« if the questions and evidence concern specific iffgigents of the complainant’s prior sexual behavior with
respect to the respondent and are offered te,prova<onsent.”

* unless such questions and evidence about the complzina s)prior sexual behavior are offered to prove

“require, allow, rely upon, or otherwise usc questions or evidence that constitute,
or seek disclosure of, information rrote “ted under a legally recognized privilege,
unless the person holding such pr.vii=2g: has waived the privilege.”

Physical and mental hea'u. r«cords and attorney-client privileged communications
would fit within sccoe o tnis prohibition

GRAND RIVER | sOLUTIONS



Assessing Relevance

Why Does it Matter?

S
o

-
Unsure about the relevance about ticular item of

evidence? Ask the person who

Character Evidence

proffered it.

&

Polygraph evidence <2<

Opinion E(\;@?O

AW SOLUTIONS
FEILN



Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?



Opinion Evidence: Try it!

You are investigating an allegation that Casey had sex with
Taylor when Taylor was incapacitated. You interview
several witnesses, one of whom made the following
statement:

“| got to the party pretty late, and Taylor was already lit."

“Taylor was wasted. Like totally messed up. There is no
way they could have given permission for sex”




Assessing Authenticity S
Investigating the products of the /n\/est/'gO/t/'On\C>$

\g\
? T Q
. @3%

Never assume that an @k questions, request Investigate the
item of evidence is $ proof. authenticity if necessary.

authentic. ?‘
X

" "% GRAND RIVER
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Create a Fake Text Message Conversation

£ Messages tails
Text Message Conversation \O
Name | g«
Message... V
Message... & O
S

iFake Text Message eee0o0 Sprint LTE 11:43 AM %
e

Message...

+ Add Text Message %
& %

Battery

Connection %\
Settin

Spectrum




@Q\,
E 3@* Q ~

QJES‘T%ON THE Q‘Pﬁ EST OBTAIN ARE THERE OTHER

PERSON W <EVIEW RIGINALS ORIGINALS FROM RECORDS THAT

OFFERED .COM VIENT Q THE SOURCE WOULD
EVIDENCE AUTHENTICITY CORROBORATE?



Assessing
Credibility and

Reliability

O$pportunity to view

6& Ability to recall

ﬁ\’/ Motive to fabricate

Plausibility

Consistency

Character, background, experience, and training

Coaching

Bias

GRAND RIVER



Non-Participating Parties

Uncooperative Witiiesses

Uncoop~rrative Advisors

Barriers to
| Evidence
Collection

|d2ntity of party or witness unknown

- V'

®1 Refusal to share materials

Materials lost or no longer accessible

Difficult topics



O
o
The Investigative-Report .
and Record & )

GRAND RIVER sSoOLUTIONS



At the conclusion of the S
investigation, we must create $
an investigative report that O
fairly summarizes relevant ’\\
evidence. \5




Relevancy Standard

Relevant Evidence

 “Evidence is relevant if:

* (a) it has any tendency to
make a fact more or less

without the evidence: and

e (b) the fact is of conse%e

in determining the a

¥

probable than it would be &

» Prigr'sexual history of
lainant, with two
xceptions

 Legally recognized and un-
waived privilege.

* Records related to medical,
psychiatric, psychological
treatment

Irreievaint Evidence

GRAND RIVER | SOLUTIONS



' Who Decides? O§o

Department emphasizes repeatedly in Preaimnic that investigators have
discretion to determine relevance

« Subject to parties’ right to argue upon revj

information not included in investigativ.

Investigators will have to balance discretionary decisions not to
summarize certain evidencc in report against:

- Each party’s right to afgle'their case, and
* Fact that decisions@rding responsibility will be made at hearing, not investigation stage

’3’ GRAND RIVER
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Redactions

7 cranD RIVER



Share th%ﬁbrt with the
parti their advisors
P
\_~
C_) n electronic format or hard

Requirements A&

Additional

N

At least 10 days prior to the
hearing




'The Purpose of the Repogc,)

Sk
To allow for advance Review g
O\/
[To allow for advance Preparation ]

- By the Decision M@X%

* By the Parties O

Reduce Iik@ﬁd of bias in final outcome ]

A soLuTIONS
FEiLh



Intended

Recipients

% rano River



Other Recipients?

Friends of
: Parents ; Attorneys
the parties cniorcement

Social media

GRAND RIVER SOLUTIONS



Essential
Elements

Intentionally organizecCB) enhance
comprehension $

Factually acc%&\

ConaseC.)O

&

@ﬁﬂout editorial or opinion

% Consistent format

" GRAND RIVER

N soLuTIONS
Fitne



- < A

Summary of the

Report and EV|denc Evidence

Compilation of the
Evidence 7 jnees e




Compilation of the eviaence

organized intentionally and consistently

The

Evidence
File

Is attached to the report

Includes a procedural timeline

GRAND RIVER  SOLUTIONS



S
11l Examples of Appendices

AN
A
S
[ U Q@Q\

Appendix A Appendi@ Appendix C

Contains all of the Contai f the Contains the remaining
party/witness testimony docu 2vidence evidence deemed
(e.g., transcripts, (e.gu t essages, irrelevant by the
statements summaries, reports, investigator, but that is
etc.) that the graphs, etc.) that directly related to the
investigator deems @ investigator deems allegations in the formal
relevant relevant complaint

gt

Appendix D

The procedural timeline

" GRAND RIVER
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® ® AutoSave @orF () D 0@ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me &> Share (] comments

Paste

S
Structure of the Report Q$
- g
Overview of th |gat|on
Statemen @isdiction
ldentit %/estigators
\ve of the Investigation and the Investigation Report
%lted Conduct Alleged
%Qitnesses
\"}"  Evidence Collected

Summary of Evidence

Conclusion

GRAND RIVER



N K | AutoSave @orr () D 0@ - @ Final Report QL ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me &> Share (] comments

Paste

Report Structure
QOverview

N

~\/
In this section, provide a very brief-overview of the
case. Include:

|

|

i

! - the names of the parties,
_J - the applicable policy(ies)
i - the prohibited cond svalleged
i

|

|

|

|

|

|

* the date, time, a catlon of the conduct,
*a brlefdesc 0

f the alleged misconduct

GRAND RIVER



i
I Report Structure é?
Statement of Jurisdiction \3/\\0

\%
O

1. Cite Jurisdictional El ts

o

@
2. State all ?ﬁ, for Jurisdiction
X

GRAND RIVER soLuTIOR



O @®® AutoSave @orr () Dv O - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me 2 Share (] comments

I Report Structure
[dentify Investigators

N

~\/

1. Identify the investigators by pape

@\\‘

2. Investigator's training belongs in file, not in
report

./ .

(N

‘_:._.!__‘_:._J_:._.e_‘__:._.e_‘_il_.e_;_g._.e_;_’ L I 1 I I

GRAND RIVER



@ Final Report

S Mailings Review View Acrobat ¢ Tell me

I Report Structure gc’ﬁ
Objective of the /n\/est/gat@@@ Report

N

1. This language should mirror the Ia&(@e in your policy or

procedures. .

2. State the objective of the ir@%ﬁion

LN

<)
3. Briefly state that alw}e{jural steps were followed

A

4. Describe the é@pose of the report.

GRAND RIVER sO©



®  AutoSave @orr () Dy O @ - @ Final Report

Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me

Report Structure -
Prohibited Conduct Alleged

/\\ /v

1. List the allegations of prohibited cenduct in the

formal complaint. \
&

2. Include definitioQs of prohibited conduct from
institution’s pgliqy/procedures.

2 1 R
g e, I !

GRAND RIVER



Report Structure Qe
List Witnhesses \3/\\0

List those witnesses that were inte%ed

List withesses that were |@Aﬂed but not interviewed

Simple List

Detailed List Cg

GRAND RIVER so©O




O ® ® AutoSave @orr () D 0@ - @ Final Report LU

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me & Share (] comments

fﬁ" Calibri (Bo.. v 12 v A" A" Aav A iZviZvizv 3 é/v@ @J

Paste < - v L v | B = = = | 1= | M oo i
B B I Uwva x x Av £v A

= 1 Styles Styles Dictate Sensitivity Create and Share Request
— ; - Pane Adobe PDF Signatures
2

r 1,1'143‘5 ,,,,,,,
i : e | BT TN S| P

.f Example of a Detailed List

a— N

Witness identified by: | Information offered

MF. Doe is the Reporting Party’s best friend. He was with

|
|
l John Doe Reporting Party Q~
.‘_l A@ the Reporting Party the night of the reported incident.

believed that she saw the Reporting Party leave the
Responding Party's residence immediately following the
reported incident.

|
:l Jane Doe Investi @ | Jane Doe is the Responding Party’s roommate. It is
| Q

~

GRAND RIVER
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Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me [1 Comments

Paste

Report Structure
Evidence Collected

N

~\/

a .

 The final Title IX regulations require that all eddenc& obtained as part of the investigation
that is directly related to the allegations inge formal complaint be shared with the parties
and “made available at any hearing to g’gf\{gach party equal opportunity to refer to such
evidence during the hearing includir@ the purposes of cross-examination.”

N
In this section, list the Ev(ii(%nce or Refer to Appendices

GRAND RIVER



D @ ® AutoSave @orr (1) Dy O @ - @ Final Report

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me

I Report Structure é”
Summary of Evidence \{\\O

O\/
In this section, include a sum of all relevant
evidence. This section can %r‘ganlzec in several ways. It
is important that, howev rganized, the evidence is
summarized clearly accurately and without opinion
or bias. In this se , the writer should cite the evidence
and mformat& he Appendices.

GRAND RIVER sO©
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Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me
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Report Structure
Conclusion

~\/
y |

In this section, sumarize next steps
in the process, including any
procedura@%-requisites for moving

the rgq&ér forward to a hearing.

2 1 T 7
gy [ g g e, o
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